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§211.77 Appeal to the Administrator.

(a) Any party aggrieved by the final
decision of a presiding officer (other
than the Administrator) may appeal to
the Administrator. The appeal must be
filed within twenty (20) days from
issuance of the presiding officer’s deci-
sion and must set forth the specific ex-
ceptions of the party to the decision,
making reference to the portions of the
administrative record which are be-
lieved to support the exceptions. The
notice of appeal and any supporting pa-
pers shall be accompanied by a certifi-
cate stating that they have been served
on all parties to the proceeding.

(b) [Reserved]

APPENDIX A TO PART 211—STATEMENT
OF AGENCY PorLicY CONCERNING
WAIVERS RELATED TO SHARED USE
OF TRACKAGE OR RIGHTS-OF-WAY BY
LIGHT RAIL AND CONVENTIONAL OP-
ERATIONS

1. By statute, the Federal Railroad Admin-
istration (FRA) may grant a waiver of any
rule or order if the waiver ‘‘is in the public
interest and consistent with railroad safe-
ty.” 49 U.S.C. 20103(d). Waiver petitions are
reviewed by FRA’s Railroad Safety Board
(the ‘“‘Safety Board’’) under the provisions of
49 CFR part 211. Waiver petitions must con-
tain the information required by 49 CFR
211.9. The Safety Board can, in granting a
waiver, impose any conditions it concludes
are necessary to assure safety or are in the
public interest. If the conditions under which
the waiver was granted change substantially,
or unanticipated safety issues arise, FRA
may modify or withdraw a waiver in order to
ensure safety.

2. Light rail equipment, commonly re-
ferred to as trolleys or street railways, is not
designed to be used in situations where there
is a reasonable likelihood of a collision with
much heavier and stronger conventional rail
equipment. However, existing conventional
railroad tracks and rights-of-way provide at-
tractive opportunities for expansion of light
rail service.

3. Light rail operators who intend to share
use of the general railroad system trackage
with conventional equipment and/or whose
operations constitute commuter service (see
appendix A of 49 CFR part 209 for relevant
definitions) will either have to comply with
FRA’s safety rules or obtain a waiver of ap-
propriate rules. Light rail operators whose
operations meet the definition of urban rapid
transit and who will share a right-of-way or
corridor with a conventional railroad but
will not share trackage with that railroad
will be subject to only those rules that per-
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tain to any significant point of connection to
the general system, such as a rail crossing at
grade, a shared method of train control, or
shared highway-rail grade crossings.

4. Shared use of track refers to situations
where light rail transit operators conduct
their operations over the lines of the general
system, and includes light rail operations
that are wholly separated in time (tem-
porally separated) from conventional oper-
ations as well as light rail operations oper-
ating on the same trackage at the same time
as conventional rail equipment (simulta-
neous joint use). Where shared use of general
system trackage is contemplated, FRA be-
lieves a comprehensive waiver request cov-
ering all rules for which a waiver is sought
makes the most sense. FRA suggests that a
petitioner caption such a waiver petition as
a Petition for Approval of Shared Use so as
to distinguish it from other types of waiver
petitions. The light rail operator should file
the petition. All other affected railroads will
be able to participate in the waiver pro-
ceedings by commenting on the petition and
providing testimony at a hearing on the peti-
tion if anyone requests such a hearing. If any
other railroad will be affected by the pro-
posed operation in such a way as to neces-
sitate a waiver of any FRA rule, that rail-
road may either join with the light rail oper-
ator in filing the comprehensive petition or
file its own petition.

5. In situations where the light rail oper-
ator is an urban rapid transit system that
will share a right-of-way or corridor with the
conventional railroad but not share track-
age, any waiver petition should cover only
the rules that may apply at any significant
points of connection between the rapid tran-
sit line and the other railroad. A Petition for
Approval of Shared Use would not be appro-
priate in such a case.

I. PRELIMINARY JURISDICTIONAL
DETERMINATIONS

Where a light rail operator is uncertain
whether the planned operation will be sub-
ject to FRA’s safety jurisdiction and, if so,
to what extent, the operator may wish to ob-
tain FRA’s views on the jurisdictional issues
before filing a waiver petition. In that case,
the light rail operator (here including a tran-
sit authority that may not plan to actually
operate the system itself) should write to
FRA requesting such a determination. The
letter should be addressed to Chief Counsel,
Federal Railroad Administration, 1200 New
Jersey Avenue, SE., Mail Stop 10, Wash-
ington, DC 20590, with a copy to the Asso-
ciate Administrator for Safety at the same
address at Mail Stop 25. The letter should ad-
dress the criteria (found in 49 CFR part 209,
appendix A) FRA uses to determine whether
it has jurisdiction over a rail operation and
to distinguish commuter from urban rapid
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